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1510 J Street #140, Sacramento, CA  95814
Phone: (916) 326-5480 / Fax: (916) 444-2137

 
 

Memorandum  
 

Date: March 19, 2004 

To: Rob Schroeder, United States Bureau of Reclamation 

From: Kurt Kroner 

Re: Response to USFWS Coordination Act Recommendations Regarding 

Freeport Regional Water Project (FRWP) 

 
 
This memorandum is intended to supplement comments on the Draft Fish and Wildlife 
Coordination Act (Draft Report) submitted by the Freeport Regional Water Authority in a 
letter dated February 8, 2004.  These supplemental comments provide each Draft Report 
recommendation and a response.  Most of the recommendations in the Draft Report will 
already be implemented by FRWA, as required by EIR/EIS Mitigation Measures and 
ESA Section 7 Consultation.   

Recommended Project Commitments 

Recommendation: In Cooperation with State and Federal resource agencies, continue to 
support implementation of improved flows on the lower American River similar to those 
identified by the AARP.  This includes cooperating with the B2 Interagency, EWA, and 
WOMT teams to coordinate implementation of sections (b)(1), (b)(2), and (b)(3) of the 
CVPIA and EWA operations, and in coordination with other programs or resource-
related aspects of Project operations such as the American River Operations Group, Data 
Assessment Team, the Calfed Operations Group, and long-term CVP water contract 
renewals. 

Response:  Reclamation is committed to avoiding adverse impacts to fish and wildlife 
and their habitats to the extent possible and minimizing any unavoidable impacts.  
Reclamation will continue to support implementation of improved flows on the Lower 
American River. 

Recommendation: Reclamation and EBMUD:  Conduct appropriate environmental 
assessments prior to approval of any transfer of EBMUD’s Central Valley Project 



contract water diverted at the Freeport site.  Any such transfer should not negatively 
impact terrestrial or aquatic resources. 

Response:  The FRWP includes negotiated settlement agreements that ended challenges 
made by other water agencies on the adequacy of the environmental documentation that 
supported East Bay Municipal Utility District’s (EBMUD) amendatory contract with the 
Reclamation, which allows EBMUD to participate in the FRWP.  As a result of the 
settlements, FRWA and EBMUD have agreed to provide limited access to the FRWP 
facilities to one of the water agencies for the purposes of conveying small amounts of 
water.  They have also agreed to a minor change in operations, as discussed further 
below.  The terms of these settlement agreements have been included as a part of this 
project; however, they do not result in any additional environmental impacts not already 
analyzed in the Freeport Project EIR/EIS.  Although the location of the diversion would 
change, the amount of water being diverted would not change.  The impact on CVP 
operations would remain the same and no measurable changes in Delta outflow, exports, 
or hydrodynamics would occur.   
 
Appropriate environmental assessments would be conducted if other CVP transfers were 
proposed.   

Recommendation: Complete an OCAP analysis before final decisions are made by 
Reclamation on Project contract deliveries. 

Response:  Reclamation completed an updated OCAP analysis on (date).   

Recommended Project Mitigation 

Recommendation: The Draft EIR/EIS defers mitigation action details to future plans.  
These mitigations plans should be submitted to the Service of review and evaluation.  
Service-approved plans should be finalized prior to project construction. 

Response: Mitigation plans will be submitted to the Service as part of the consultation 
process and would be finalized before construction. 

Recommendation 1: Avoid adverse impacts to fish and wildlife and their habitats to the 
extent possible, and minimize adverse impacts that that are unavoidable. 

Response: Reclamation is committed to avoiding adverse impacts to the extent possible 
and minimizing any unavoidable impacts. 

Recommendation 2a: Maintain or improve X2. 

Response: Modeling conducted as part of the FRWP has shown that there would be no 
appreciable changes in the X2 position between with- and without-project conditions (see 
Draft EIS page 3-14).   

Recommendation 2b: Limit the size of recreational and facility maintenance areas. 



Response: Size of facilities has been limited to the extent feasible. 

Recommendation 2c: Avoid impacts to natural seeps and springs, as these are high value 
habitats that the Service has determined may be impossible to restore or replace. 

Response: The project is committed to avoiding and minimizing impacts on 
jurisdictional waters of the U.S, including wetlands to the extent feasible (see Mitigation 
Measure 7-9 on page 7-23 of the Draft EIS).  This measure would afford protection to 
natural seeps and springs. 

Recommendation 2d: Implement actions during the least detrimental time of year to the 
extent possible (for example, after wildlife reproductive seasons). 

Response:  The project includes mitigation regarding timing of construction to avoid 
reproductive seasons.  For example, Mitigation Measure 8-5 (see page 8-24 of the Draft 
EIS) specifies that if an active raptor or tricolored blackbird nest is located within 500 
feet of a construction area, construction within 500 feet of the nest would be avoided 
during the nesting season.  Detailed mitigation plans, which would include any 
restrictions on timing of construction, would be agreed upon with the Service during the 
consultation process. 

Recommendation 2e: Restrict in-stream construction to August 1 through November 30 
to reduce potential effects to fish species or concern, including Sacramento splittail, Delta 
smelt, winger-run Chinook salmon, spring-run Chinook salmon, fall-run Chinook 
salmon, Central Valley steelhead, and green sturgeon. 

Response: Construction of the intake facility would take place behind a cofferdam.  
Construction of the cofferdam would be performed in accordance with conditions 
established as part of the formal consultation process with the USFWS and NOAA 
Fisheries. 

Recommendation 2f: Provide employees written and oral instruction on how to avoid 
impacts to the ecological values of the site. 

Response:  The FRWP has made a commitment for environmental training of field 
management and construction personnel of the need avoid and protect resources (see 
Draft EIS page 2-49). 

Recommendation 2g: Conduct pre-construction field surveys during appropriate times 
of year by qualified biologists.  The surveys would identify any sensitive plants, animals, 
and habitats at our near the project site (special status species, disturbance intolerant 
species, wetlands, riparian zones, and vernal pools). 

Response:  The FRWP has committed to performing preconstruction surveys for areas 
not previously inventoried.  These surveys would include delineation of wetlands and 
waters of the U.S. as required by the U.S. Army Corps of Engineers, floristic surveys 
conducted by a qualified botanist (see Mitigation Measure 7-12 on page 7-25 of the Draft 
EIS), and surveys for special status species such as vernal pool crustaceans, valley 



elderberry longhorn beetle, giant garter snake, western pond turtle, California tiger 
salamander, western spadefoot, and nesting raptors (see Mitigation Measures 8-1 through 
8-8 on pages 8-21 through 8-25 of the Draft EIS).   

Recommendation 2h: Fence or flag identified sensitive species and habitats, and provide 
an appropriate buffer area for each during construction. 

Response:  Measures to protect identified sensitive resources during construction are 
discussed in the Draft EIS.  For example, Mitigation Measure 7-2 (seepage 7-20 of the 
Draft EIS) specifies that FRWA would designate areas containing sensitive vegetation 
and wetland resources as “Restricted Areas” and protect them with temporary barriers.  
Environmental Training procedures discussed on page 2-49 of the Draft EIS include 
training in staking methods to protect resources.  Specifics regarding buffer areas will be 
agreed upon as part of formal consultation with the Service.   

Recommendation 2i: Preserve all riparian areas with a minimum buffer of 100 feet from 
the outer landside edge of the canopy.  No vehicles or equipment should be allowed 
within this buffer zone, excluding existing roads. 

Response:  Mitigation Measure 7-7 (see page 7-22 of the Draft EIS) discusses 
establishment of a buffer around woody riparian communities.  As noted there, the width 
of the buffer would be based on site-specific conditions and resource agency 
requirements.  It is expected that these specifics would be determined as part of formal 
consultation with the Service.   

Recommendation 2j: Conduct formal consultation, pursuant to section 7 of the ESA, as 
required for impacts to riparian vegetation providing potential habitat for the Sacramento 
splittail. 

Response:  The FRWP is initiating formal consultation with NOAA Fisheries for impacts 
of the project to species of concern.  The Sacramento Splittail is no longer a listed species 
under the ESA. 

Recommendation 2k: Minimize impacts to native trees and shrubs during construction 
activities.   

Response:  Mitigation Measure 7-1 (see page 7-20 of the Draft EIS) specifies that the 
project will minimize potential impacts on sensitive vegetation and wetland resources, 
and Mitigation Measure 7-3 (on the same page) contains measures to restore the 
construction zone to preconstruction conditions.   

Recommendation 2l: Protect high value oak woodland habitat.  Oak trees should be 
trimmed when necessary, instead of removing, or otherwise damaging them. 

Response:  Mitigation Measure 7-5 (see page 7-21 of the Draft EIS) contains measures to 
protect oak woodland.   



Recommendation 2m: Avoid chemical applications during seasonal precipitation 
periods or other conditions that could wash residual toxic substances into waterways or 
other fish and wildlife habitats.  Develop and implement a Best Management Practices 
Manual. 

Response.  Environmental commitments for the project (which are described starting on 
page 2-44 of the Draft EIS) include preparation of a Storm Water Pollution Prevention 
Plan and a Hazardous Materials Management Plan, both of which would address 
appropriate measures to ensure that toxic substances are not introduced to waterways or 
other fish and wildlife habitat.   

Recommendation 2n: Minimize impacts to the grassland/herbaceous cover-type by re-
seeding all impact areas with appropriate local native vegetation.  Noxious weeds that 
may become established should be controlled. 

Response:  Mitigation Measure 7-3 (see page 7-20 of the Draft EIS) contains measures to 
ensure reestablishment of native vegetation in impact areas.  Mitigation Measure 7-4 (see 
page 7-21 of the Draft EIS) includes Best Management Practices to prevent the 
introduction and spread of noxious weeds.   

Recommendation 2o: Equip construction machinery with noise suppression using 
modern mufflers and proper operating conditions.  Place noisy machinery as far away 
from sensitive habitat area as possible (e.g., know nesting, roosting, and den sites of 
wildlife).  Shut off machinery when not in use. 

Response:  Mitigation Measure 14-1 (see page 14-25) specifies that full consideration be 
given to noise-reducing construction measures.  Any specific conditions established as 
part of formal consultation with the Service will be followed.   

Recommendation 2p: Use the least sensitive areas for parking, construction activities, 
stockpiling, and staging areas and limit their sizes.  Clearly mark and restore affected 
areas following construction.  Restored areas should be maintained and monitored for a 
period of 10 years, or until established for a period of three years. 

Response:  Mitigation Measure 7-1 (see page 7-20 of the Draft EIS) specifies that the 
project will minimize potential impacts on sensitive vegetation and wetland resources.  
This measure specifies that work areas including staging areas, equipment and vehicle 
parking areas, and pipeline trench and construction access corridors be surveyed and 
relocated as needed to avoid impacts on sensitive resources.  Mitigation Measure 7-3 (on 
the same page) contains measures to restore the construction zone to preconstruction 
conditions.  Requirements for ongoing maintenance and monitoring will be established as 
part of formal consultation with the Service.   

Recommendation 2q: Whenever possible, use existing roads and access points to avoid 
environmentally sensitive locations. 

Response:  The FRWP has established environmental commitments for establishing 
access points and staging areas that minimize environmental impacts (see Access 



Point/Staging Area Plan on page 2-49 of the Draft EIS).  Also, as noted in Mitigation 
Measure 7-1, which is described above, it is the intent of the FRWP to avoid natural areas 
whenever possible.  Construction will take place within existing rights-of-way to the 
extent feasible.   

Recommendation 2r: Remove temporary roads upon completion of the project and 
restore vegetation and habitats.  Restore temporary roads to pre-project conditions.  
Restored areas should be maintained and monitored for a period of 10 years, or until 
established for a period of three years. 

Response:  FRWA would require the construction contractor to restore the construction 
zone to preconstruction site conditions.  See Mitigation Measure 7-3 on page 7-20 of the 
Draft EIS.   

Recommendation 2s: Capture stranded fish and return to the river downstream of the 
construction area.  Should any species protected under the State or Federal Endangered 
Species Acts be stranded, appropriate staff with CDFG and the Service should be 
contacted immediately.  

Response:  If any fish become stranded during dewatering of the area behind the 
proposed cofferdam they would be captured and returned to the river downstream of the 
construction area.  If any protected species are affected the appropriate agency would be 
contacted.   

Recommendation 2t: Minimize work within the wetted channels.  Steam clean any 
machinery entering river or stream channels.  Properly maintain equipment to avoid 
water contamination from grease, oil, petroleum products and other harmful substances. 

Response:  Construction of the intake facility would take place behind a cofferdam and, 
to the extent feasible, construction crossing stream channels would be done either in the 
dry season or through tunneling.  Environmental commitments include development of a 
Storm Water Pollution Prevention Plan and hazardous materials management plan.  
Specific conditions for inclusion in these plans will be agreed upon during formal 
consultation with the Service.   

Recommendation 2u: Coordinate with the AFSPTT to properly place, design, and 
implement the most appropriate and efficient fish screen for the proposed pumping plant.  
The program manager (Bill O’Leary) for the AFSPTT can be reached at (916) 414-6600. 

Response:  The fish exclusionary facility would be designed to meet California Fish and 
Game, NOAA Fisheries and U.S. Fish and Wildlife Service criteria.  Project design will 
be coordinated though ESA Section 7 consultation. 

Recommendation 2v: Minimize entrainment losses for delta smelt larvae as well as 
other fish species by installing a fish screen with an approach velocity of 0.2 ft per 
second. 



Response:  As noted above, the fish exclusionary facility would be designed to meet 
California Fish and Game, NOAA Fisheries and U.S. Fish and Wildlife Service criteria.  
Details would be agreed upon as part of the formal consultation process.   

Recommendation 2w: Maintain and monitor mitigation and restoration areas for a 
period of 10 years and until established for a minimum of three years.  Annual updates on 
all restored and mitigated areas are to be submitted to the Service.  A final report is to be 
submitted for final inspection to the Service after all areas are well established. 

Response: The project is committed to ensuring success of mitigation measures.  Details 
of monitoring requirements will be agreed upon as part of formal consultation with the 
Service.   

Recommendation 2x: Avoid using riprap to the extent practicable.  Details regarding 
proposed riprap or proposed alteration of existing riprap within the project area should be 
submitted to the Service during the design phase of the Project. 

Response: Riprap will not be used unless needed, but it will be necessary to use some 
riprap in the vicinity of the intake.  As noted in the Draft EIS on page 2-7, riprap would 
be 3 feet thick and would extend approximately 200 feet into the river from the sheet 
piling to the toe of the embankment.  Riprap would also extend approximately 50 feet 
upstream and downstream beyond the sheet piling.  Details will be submitted to the 
Service during the design phase of the project.   

Recommendation 2y: Use “soft” bank protection measures where feasible, and 
maximum avoidance, minimization, and naturalization of impacts where hard bank 
protection approaches are truly unavoidable. 

Response:  It is expected that details of bank protection features will be agreed upon as 
part of the formal consultation process.   

Recommendation 2z: Avoid all impacts to Shaded Riverine Aquatic (SRA) cover.  SRA 
cover has been categorized as Resource Category 1 by the Service.  Resource Category 1 
designates habitats that are unique and irreplaceable.  No loss of existing habitat value is 
the recommended mitigation goal.  All SRA cover within the project area should be 
identified and submitted to the Service. 

Response:  The FRWP EIS has identified no impacts to SRA cover.   

Recommendation 3:  Implement measures to protect birds during each species’ breeding 
season.  The following mitigation measures emphasize protection to raptors, as they are 
early nesters with a long breeding season.  The Migratory Bird Treaty Act protects 
raptors and other migratory birds, while Golden Eagles also are protected under the Bald 
Eagle Protection Act.  Both Acts and the ESA provide protection of Bald Eagles.  Bald 
Eagles are known to nest in several reservoirs in the CVP project area.   



Implement the following specific mitigation measures for project activities to help avoid 
negatively impacting these particularly sensitive species and help achieve 
Recommendation 1. 

Response:  See responses to specific recommendations below.   

Recommendation 3a:  Protect existing nests of raptors or any other birds.  Project 
activities (including  placement of access roads) should not occur within ½ mile of nests 
from March 1 through August 30, or until young hawks have fledged.  Any trees of 
sufficient size for hawk nests within the project area, including live trees with cavities 
and all snags and stumps, should be avoided to the extent practicable.  Should nesting 
hawks be observed in the project area, the Habitat Conservation Planning office of the 
California Department of Fish and Game should be notified immediately. 

Response:  Mitigation Measure 8-5 (see page 8-24 of the Draft EIS) calls for conducting 
surveys for raptors and tricolored blackbirds and avoiding construction in the vicinity of 
nests during construction season.  Details regarding the area in which construction would 
be prohibited and of required monitoring would be established as part of formal 
consultation with the Service.   

Recommendation 3b:  Restrict construction activities to between September 1 to 
February 1 to avoid and minimize negatively affecting bird species during most bird 
species’ breeding seasons. 

Response:  The project includes mitigation regarding timing of construction to avoid 
reproductive seasons.  For example, Mitigation Measure 8-5 (see page 8-24 of the Draft 
EIS) specifies that if an active raptor or tricolored blackbird nest is located within 500 
feet of a construction area, construction within 500 feet of the nest would be avoided 
during the nesting season.  Detailed mitigation plans, which would include any 
restrictions on timing of construction, would be agreed upon with the Service during the 
consultation process. 

Recommendation 3c:  Notify the Service and CDFG if an unavoidable effect to nesting 
habitat will, or has, occurred. 

Response:  It is expected that notification requirements will be agreed upon as part of the 
formal consultation process with the Service.   

Recommendation 4:  Consult with the CDFG on potential impacts to State-listed 
threatened and endangered species. 

Response:  Mitigation Measures 8-3 through 8-8 (starting on page 8-22 of the Draft EIS) 
specify procedures to comply with the California Endangered Species Act, including 
requirements for consultation with the California Department of Fish and Game. 

Recommendation 5.  Consult with the Service’s Endangered Species Division and 
NOAA Fisheries for potential impacts to federally-listed threatened and endangered 
species. 



Response:  Reclamation is in the process of initiating consultation with NOAA Fisheries 
and has been attempting for some time to initiate consultation with the Services 
Endangered Species Division.   

Recommendation 6.  Follow the Service’s guidelines (Service 1997b) for avoiding 
impacts to VELB. 

Response:  Mitigation Measure 8-2 (see page 8-22 of the Draft EIS) states that FRWA 
would implement the USFWS guidelines for avoiding impacts on VELB.   

Recommendation 7.  Minimize impacts to the giant garter snake by following the 
guidelines found in Appendices A and B. 

Response:  Mitigation Measure 8-3 (see page 8-22 of the Draft EIS) contains measures 
for avoiding impacts to giant garter snake.  That measure specifies preconstruction 
surveys for the snake and states that if any giant garter snakes are found in the project 
area consultation with the Service and CDFG would occur.  Details of the plans to protect 
the giant garter snake would be agreed to as part of formal consultation with the Service. 

Recommendation 8.  A biological monitor should be on-site during all phases of 
construction and check the site before construction each day for sensitive species, 
providing advice on avoiding impacts determine the least damaging options for removal 
or transplantation of vegetation according to established protocols, and provide technical 
information. 

Response:  The project has proposed that a biological monitor be on site during 
construction in the vicinity of sensitive resources such as special-status plant populations.  
A great deal of construction will take place totally within existing rights-of-way, where 
no biological resources are present, and it has not been deemed necessary to have a 
biological monitor present during construction at those locations.  Details of monitoring 
will be agreed upon during formal consultation with the Service.   

Recommendation 9.  Implement a Sacramento County habitat conservation plan to help 
provide a balance between urban development and habitat conservation. 

Response:  Sacramento County is currently working on a habitat conservation plan.   

Recommendation 10.  Provide assurance that growth inducing impacts on biological 
resources, including all fish and wildlife habitats, will be fully compensated.   

Response:  Reclamation and FRWA are not in a position to provide such assurances.  
Nevertheless, at the Service’s request, FRWA has provided the Service with a Draft 
Facilitation Plan to memorialize a process in which EBMUD facilitates discussion 
between the USFWS (Service) and identified cities within the EBMUD service area. The 
goal of the process is to develop an agreement between the Service and the cities that 
results in actions supporting Endangered Species Act (ESA) compliance. The cities 
identified by the Service are those that have critical Alameda Whipsnake habitat within 
their city limits.  EBMUD has no land use authority within their service area, that ESA 



compliance within the identified cities is not within the purview of EBMUD, and that this 
Facilitation Plan can be implemented after the Service initiates ESA consultation on the 
Freeport Regional Water Project.  FRWA has also recently provided the Service with and 
update on the status of measures agreed to by Sacramento County as part of the Fazio 
Biological Opinion.   

Recommendation 11.  Provide details of any donations that the County might have made 
toward the preservation of native habitats, or actions to set aside land for this purpose.   

Response:  As noted above, FRWA has also recently provided the Service with and 
update on the status of measures agreed to by Sacramento County as part of the Fazio 
Biological Opinion.  This update includes measures to preserve natural habitats, 
including areas preserved for the benefit of special-status species.   

Recommendation 12.  Submit a draft of the Mitigation Plan that would be developed for 
the Project per the EIR/EIS to the Service for evaluation.  Finalize a Service-approved 
plan prior to project construction. 

Response:  The Mitigation Plan is currently being developed and will be submitted to the 
Service. 

Recommendation 13.  Meet with the Service post-construction and evaluate project-
related impacts and mitigation measures.  Determine any remaining project mitigation 
needs, supplementing the mitigation plan, and implementing actions to fully compensate 
for project-related impacts to fish and wildlife resources. 

Response.  A schedule for coordination with the Service is expected to be developed as 
part of formal consultation. 

Recommendation 14.  Submit annual reports, and a final report, for compensation and 
restoration areas to the Service. 

Response:  A schedule of reporting is expected to be developed as part of formal 
consultation for the project.   

Reclamation looks forward to instituting formal consultation pursuant to section 7(a) of 
the Endangered Species Act, as amended (16 U.S.C. 1531 et seq.).  Reclamation is aware 
that formal consultation will require adherence to the regulations governing interagency 
consultation (50CFR, section 402.14). 




